
 
 

 

IN THE COURT OF ADDITIONAL SESSION JUDGE ::::::: BILASIPARA 

Present:-   Shri J. Borah, AJS 

Additional Session Judge,  

Bilasipara 

 

Criminal Appeal Case No- 08 of 2018 

 

Abdullah Seikh 

                                   …… appellant 

-Vs- 

State of Assam 

           ……. respondent 

Date of hearing  :-  09-05-2019    

Date of Judgment  :- 23-05-2019 

Advocates Appeared:  

For the appellant  :-  Mr. Hekmat Ali Sk.   

          Ld. Advocate for the accused. 

For the respondent  :- Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

        for the State of Assam  

J U D G M E N T 

1. This Criminal Appeal is u/s 374 (3) of the Code of Criminal Procedure 

preferred by Abdullah Seikh, hereinafter referred to accused/appellant, 

against the judgment and order passed in GR case no. 176/2018 on 15-03-

2018 by learned Sub-Divisional Judicial Magistrate (M), Bilasipara where the 

accused/appellant was convicted and sentenced to undergo rigorous 

imprisonment for 1 and ½ year with fine Rs. 1,000/- in default imprisonment 

for four months u/s 379 of Indian Penal Code, I.P.C in short. 

2.  Heard argument for both sides. 

 

Contd. to page no.-2 



[2] 
 

3. The appellant’s case, in brief, is that the appellant was accused in GR 

case no. 176/2018. The case was tried by the court of Sub-Divisional Judicial 

Magistrate (M), Bilasipara. At the end of trial the court found the 

accused/appellant guilty u/s 379 I.P.C , convicted and sentence to undergo 

rigorous imprisonment for 1 ½ years with fine Rs. 1000/- in default to 

undergo imprisonment for 4 (four) months. The trial court erred in both law 

and fact. The trial court failed to appreciate the evidence properly and 

thereby took a perverse view. There are a lot of infirmities in the prosecution 

evidence. There is dearth of corroboration in the prosecution evidence. The 

conviction is unwarranted and the same is liable to be set aside. 

4.  The prosecution case, in brief, is that Khirod Nath, the informant 

lodged an ejahar with the Bilasipara police station on 08-02-2018 informing 

that on 08-02-2018 at about 09.00 a.m in the morning he went to his 

working site Aparupa Tea Stall at no. 12 ward. He kept his bicycle in front of 

the hotel and engaged himself in work. Later on, he found that his bicycle 

was stolen by some miscreant. He got to know that one Abdulla Seikh 

committed theft of his bicycle. 

  So, the informant prayed for taking necessary action against the 

accused. 

  The Bilasipara police station received the ejahar and registered a 

case as Bilasipara police station case no. 119/2018 u/s 379 I.P.C. the case 

was investigated and having found the case u/s 376 I.P.C against the 

accused Abdullah Seikh, laid the charge sheet before the court for trial. 

  The accused appeared in the court of the Sub-Divisional Judicial 

Magistrate (M), Bilasipara. He was furnished copy. The charge was framed 

u/s 379 I.P.C against the accused. The charge was read over and explained 

to the accused to which he pleaded not guilty and claimed to be tried. 

 The prosecution examined 9 (nine) witnesses to bring home the 

charge against the accused. The accused was examined u/s 313 Cr.P.C. 

where he denied all allegations leveled against him in the evidence adduced 

by the prosecution witnesses and also declined to adduce evidence in 

defence. 

5. Learned trial court heard arguments for both sides. He also delivered 

judgment and found the accused guilty u/s 379 I.P.C. He convicted the  
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accused and sentenced to undergo rigorous imprisonment for a period of 1 

½ years with fine Rs. 1000/- in default of fine, imprisonment another period 

for 4 months u/s 379 I.P.C. 

  The accused was aggrieved with the judgment and order of the trial 

court. Hence this appeal is. 

6.  The main point for determination in this case whether the 

accused/appellant committed theft of a bicycle from possession of Khirod 

Nath. 

  Secondly whether the trial court did not appreciate the evidence 

properly. 

7.  Let us now see the evidence available in the case record.  

   P.W-1 Mafial Ali has stated in his evidence that on the day of 

occurrence he was working at steel shop, Beltoli. He saw the accused in a 

police van. The people gathered at the place said that the accused 

committed theft of a bicycle. One Jun Ahmed wanted to purchase the said 

bicycle. 

  In his cross P.W-1 has no idea who was the owner of the bicycle. 

8.  P.W-2 Jun Ahmed has stated in his evidence that one month ago ( 

from the date of adducing his evidence on 05-03-2018) the accused brought 

a bicycle and wanted to sell it. He suspected the accused and accordingly, he 

informed the police. On being interrogated, the accused admitted that it was 

a stolen bicycle. 

  In his cross P.W-2 has stated that the accused told him that he stole 

the bicycle from Hatipota. P.W-2 has denied that the accused was hand over 

to the police without any cause.  

9. P.W-3 Saikul Islam has stated in his evidence that he heard that the 

accused stole a bicycle. 

  His cross examination was declined by the defence. 

10. P.W-4 Sushil Kr. Das has stated in his evidence that Khirod Nath kept 

his bicycle in front of the “Hotel Aparupa”. Khirod Nath told him that 

someone had stolen his bicycle. 

  In his cross P.W-4 has stated that he did not know who had stolen 

the bicycle.  
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11.  P.W-5 Kamal Ghose has stated in his evidence that she got know 

that someone had stolen away the bicycle of Khirod Nath. Later on, he came 

to know that the bicycle was recovered. 

  In his cross P.W-5 has stated that he did not know from where the 

bicycle was recovered.  

12.  P.W-6 Kamal Ch. Roy has stated in his evidence that he got to know 

that the bicycle, belongs to Khirod Bath was stolen by someone. He did not 

know who had stolen away and from where it was recovered. 

  In his cross P.W-6 has stated that the police did not record his 

statement.   

13. P.W-7 Monowar Hussain has stated in his evidence that one day he 

saw the accused surrounded by the people. The accused was trying to sell a 

bicycle. He informed the police. The accused person admitted that he had 

committed theft of a bicycle. He signed the seizure list of bicycle. Ext-1 is the 

said seizure list, Ext-1(1) is his signature.  

  In his cross P.W-7 has stated that he forget the date of occurrence. 

He denied that the accused did not admit his guilt. He also denied that he 

did not inform the police. He did not know from where the bicycle was 

stolen.  

14. P.W-8 Khirod Nath has stated in his evidence that he is the informant 

in this case. Ext-2 is the ejahar. Ext-2(1) is his signature. On the date of 

occurrence he kept his bicycle infront of the “Hotel Aparupa” and he started 

to work in that hotel. After half an hour, he found his bicycle was not there. 

Later on, he got to know that the accused was caught with the bicycle at 

Beltoli. The police handed over the bicycle to him and he lodged the ejahar.  

  In his cross P.W-8 has stated that he failed remember the date of 

occurrence. He did not know who had stolen the bicycle. He did not know 

the accused.   

15. P.W-9 Ali Hussain has stated in his evidence that he was entrusted to 

investigate the case on the basis of GDE no. 270 dated 08-02-2018. He 

recovered the bicycle. He seized the bicycle, Ext-1 is the seizure list and Ext-

1(2) is his signature. He prepared the charge sheet, Ext-4 is the said charge 

sheet.  

   

Contd. to page no.-5 

 



[5] 
 

  In his cross P.W-9 has stated that he went to Beltoli after received of 

informant and found the accused surrounded by 40-50 persons. He did not 

seize any document in support of ownership of the bicycle.  

16. Thus, careful scrutiny of evidence on record shows that P.W-8 Khirod 

Nath is the informant. According to him, on the day of occurrence he kept 

his bicycle in front of “Hotel Aparupa” and his bicycle was stolen by 

someone. This evidence of P.W-8 is supported by P.W-4 Sushil Kr. Das, P.W-

5 Kamal Ghose, P.W-6 Kamal Ch. Roy. The defence has also not rebutted to 

it. So, it is clear that some miscreant had, stolen the bicycle of Khirod Nath 

from nearby the “Hotel Aparupa”.  

17. Now, let us see from where the bicycle was recovered. 

  In this regard, P.W-2 Jun Ahmed is the best witness. Now let us see 

his evidence. 

  According to P.W-2 Jun Ahmed, the accused approached him for 

seeking a purchaser of a bicycle. At such, he called the nearby shop keeper 

and the accused was surrounded by many people. At that moment, P.W-7 

Monowar Hussain went there and considering the chaotic situation, he 

informed the police. This evidence of P.W-2 and P.W-7 is supported by P.W-

9 Ali Hussain, the investigating officer. According to P.W-9, on the basis of 

GDE no. 270 dated 08-02-2018, he went to Beltoli and found the accused 

surrounded by 40/50 people. He recovered both the accused and the bicycle 

from the clutch of the people. 

  The defence has failed to detract the evidence of P.W-2, P.W-7 and 

P.W-9 in noway except some suggestions. So, question of disbelieving the 

evidence of P.W-2, P.W-7 and P.W-9 does not arise.  

18. Now, question arises whether the bicycle with the accused recovered 

from Beltoli was owned by the informant Khirod Nath. 

  P.W-8 Khirod Nath identified the bicycle to be his own. He failed to 

submit any documents in support of ownership of the bicycle.  

  P.W-8 Khirod Nath is a daily wage labourer. He works at “Hotel 

Aparupa”, a tea stall. He comes to the hotel for work by bicycle. The bicycle 

is an old one valued Rs. 1,000/- approximately. In such a situation, question 

of having document with regard to the bicycle cannot be expected. 
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   At the same time, the accused has also not claimed the bicycle to be 

his own. If the accused would have owned the bicycle, he could have taken 

a plea. Even he remained silent in his statement recorded u/s 313 Cr.P.C. 

The defence has also failed to establish that the accused was the owner of 

the bicycle. 

  Moreover, P.W-2 Jun Ahmed has clearly stated in his evidence that 

the accused admitted in the amidst the people that he stole the bicycle from 

Hatipota. 

  So, question of ownership of the bicycle cannot be disbelieved. It is 

clear that Khirod Nath was the owner of the bicycle.    

19.  Now, question arises whether the accused moved the bicycle with 

dishonest intention. 

  According to P.W-2 Jun Ahmed, the accused approached him seeking 

a purchaser of the bicycle. This evidence of P.W-2 is spontaneous. The 

defence has failed to fail it. So, the evidence of P.W-2 is enough to establish 

that the accused moved the bicycle with a dishonest intention.   

20. Section 378 of the I.P.C reads as: 

  “378. Theft.- Whoever, intending to take dishonestly any moveable 

property out of the possession of any person without that person’s consent, 

moves that property in order to such taking, is said to commit theft.  

Explanation 1.—A thing so long as it is attached to the earth, not being 

movable property, is not the subject of theft; but it becomes capable of 

being the subject of theft as soon as it is severed from the earth.  

Explanation 2.—A moving effected by the same act which affects the 

severance may be a theft.  

Explanation 3.—A person is said to cause a thing to move by removing an 

obstacle which prevented it from moving or by separating it from any 

other thing, as well as by actually moving it.  

Explanation 4.—A person, who by any means causes an animal to move, 

is said to move that animal, and to move everything which, in 

consequence of the motion so caused, is moved by that animal.  

Explanation 5.—The consent mentioned in the definition may be express  
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or implied, and may be given either by the person in possession, or by 

any person having for that purpose authority either express or implied. “  

21. The ingredients as required u/s 378 I.P.C are duly establish in this 

prosecution case. There found nothing to disbelieve the prosecution 

evidence. The defence has failed to detract the evidence of prosecution 

witnesses.    

22.  In view of above all, it transpires that the decision taken by the 

learned trial court that the accused was guilty u/s 379 I.P.C, called for no 

interruption.  

  The appeal preferred by the accused/appellant is found dearth of 

merit. 

23. Regarding punishment, imprisonment R.I for 1 ½ years with fine Rs. 

1000/- in default another period of four months becomes something harsh. 

24. Considered the age of the accused/appellant, disposition of the case, 

it leads to conclusion administration of justice will not be frustrated, if the 

penalty is reduced. 

  Accordingly, the imprisonment R.I for 1 ½ years with fine Rs. 1000/- 

in default of fine, another period for 4 months u/s 379 I.P.C  is reduced to 

S.I for 6 (six) months with fine Rs. 1000/-  (one thousand) in default another 

period of 15 ( fifteen) days u/s 379 I.P.C. 

  The accused/appellant shall surrender before the trial court on or 

before 23-06-2019. 

  The appeal is dismissed.  

 Let the LCR with copy of judgment be sent back to the concerned 

court. 

  The appeal is disposed of.  

 Given under my hand and seal by this court on this 23rd day of May 

2019 at Bilasipara, Dist- Dhubri.     

 

 

 

       (Shri J. Borah) 

                       Addl. Session Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 


